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harm or damage to the environment (in-
cluding but not limited to areas of vegeta-
tion or timber, fish or other wildlife popu-
lations, or their habitats, or any other
natural resource).

Provide adequate and appropriate means
and procedures for the repair and replace-
ment of improved or tangible property
and the rehabilitation of natural resources
(including but not limited to revegeta-
tion, restocking fish or other wildlife pop-
ulations and reestablishing their habitats)
that shall be seriously damaged or de-
stroyed if the immediate cause of the
damage or destruction arises in connec-
tion with, or results from, the construc-
tion, operation, maintenance or termina-
tion of all or any part of the Pipeline
System.

Provide for component and systems qual-
ity through adequate quality control man-
agement and planning, and inspection
and test procedures.

Assure that the selection of Permittees’
contractors, subcontractors and contract
purchases of materials and services are
based upon the above quality control
procedures.

Determine quality performance by con-
ducting surveys and field inspections of
all of the facilities of Permittees’ con-
tractors and subcontractors.

Maintain quality determination records
on all of the above procedures to insure
satisfactory data identification and
retrieval,

(2)

(3)

(4)

(5)

(6)

10. Compliance With Notices To Proceed

All construction of the Pipeline System un-
dertaken by Permittees shall comply in all respects
with the provisions of Notices to Proceed that are
issued by the Authorized Officer.

11. Reservation of Certain Rights to the
United States

A. The United States reserves and shall have a
continuing and reasonable right of access to any
part of the lands (including the subsurface of,
and the air space above, such lands) that are sub-
ject to the Right-of-Way, and a continuing and
reasonable right of physical entry to any part of

the Pipeline, for inspection or monitoring pur-
poses and for any other purpose or reason that is
reasonably consistent with any right or obligation
of the United States under any law or regulation,
this Agreement, or any other agreement, permit or
authorization relating in whole or in part to all
or any part of the Pipeline.

B. The rights of access and entry reserved in
subsection A of this Section shall extend to and be
enjoyed by any contractor of the United States,
any subcontractors (at any tier) of the contractor
and their respective agents and employees, as well
as such other persons, as may be designated from
time-to-time in writing by the Authorized Officer.

C. There is reserved to the United States the
right to grant additional permits or easements for
rights-of-way to third parties for compatible uses
on, or adjacent to, the lands subject to the Right-
of-Way. Before the United States grants an ad-
ditional right-of-way or permit for a compatible
use, the United States will notify Permittees
of its intentions and shall consult with Permittees
before taking final action in that regard.

12. Reimbursement of Department Expenses

A. Permittees shall reimburse the United States
for all reasonable administrative and other costs
heretofore or hereafter incurred directly or in-
directly by the Department for: (1) processing
applications filed by Permittees in connection with
the Pipeline System; and (2) monitoring the con-
struction, operation, maintenance, and termination
of all or any part of the Pipeline System, includ-
ing without limitation those portions of the Sys-
tem that shall be located on State-owned lands.

B. Subject to collection, receipt is hereby ac-
knowledged by the Department of the sum of
Twelve Million Two Hundred Fifty Three
Thousand Seven Hundred Thirty and 00/100
Dollars ($12,253,730) which has been paid to the
United States by Permittees at the time of execu-
tion of this Agreement. Said sum represents the
amount of the costs referred to in subsection A of
this Section, which were incurred by the Depart-
ment through September 30, 1973.

C. Permittees shall hereafter pay to the United
States such sums as the Secretary shall determine
to be required to reimburse the Department for the
costs, referred to in subsection A of this Section, in-
curred or to be incurred by it subsequent to Sep-
tember 30, 1973. Such payments shall be made in
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accordance with the provisions of subsection F of
this Section.

D. Permittees acknowledge that the Depart-
ment has employed or may employ one or more
independent consultants, contractors and subcon-
tractors and also has utilized and may utilize per-
sonnel and services of other agencies to assist it
with: (1) processing applications heretofore or
hereafter filed by Permittees in connection with
the Pipeline System; and (2) monitoring the con-
struction, operation, maintenance and termination
of the Pipeline System. Before employing such
consultants, contractors, or subcontractors, the
Secretary shall notify Permittees of such employ-
ment and shall inform the Permittees of the pur-
pose of employment, the scope of the work to be
nndertaken, the duration of the employment and
the estimated cost thereof; provided, however,
this notice requirement shall not limit the author-
ity of the Secretary to enter into agreements with
consultants, contractors or subcontractors. Costs
incurred by the Department in connection with the
employment of consultants, contractors and sub-
contractors and with respect to utilizing the per-
sonnel and services of other agencies shall be in-
cluded in the costs for which the Department is to
be reimbursed by Permittees under the provisions
of subsection A of this Section.

E. Agreements entered into by the Secretary

with respect to the Pipeline System which result_

in costs for which reimbursement is required by
this Section shall be drawn to avoid unnecessary
employment of personnel and needless expenditure
of funds. The Department shall administer this
Agreement and such other agreements to reason-
ably assure that unnecessary employment of per-
sonnel and needless expenditure of funds are
avoided.

F. Reimbursement by Permittees, as provided
for in this Section and Section 18 hereof, shall
be made for each quarter ending on the last day
of March, June, September and December. On
or before the sixtieth (60th) day after the close
of each quarter, the Authorized Officer shall sub-
mit to Permittees a written statement of the costs
incurred by the Department during that quarter
which are reimbursable.

G. Permittees shall have the right to conduct, at
their own expense, reasonable audits by auditors
or accountants, designated by Permittees, of the
books, records and documents of the Department
and of its independent consultants, contractors and

subcontractors relating to the items on any par-
ticular statement that shall be submitted in ac-
cordance with the procedure outlined in subsection
F of this Section, at the places where such books,
records and documents are usually maintained and
at reasonable times; provided, however, that writ-
ten notice of a desire to conduct such an audit
must be given the Authorized Officer: (1) at least
fifteen (15) days prior to such audit; and (2) by
not later than the seventy-fifth (75th) day after
the close of the quarter for which the books, rec-
ords and documents are sought to be audited ; and
provided further, that any such audits shall be
completed within ninety (90) days after receipt
by Permittees of the statement containing the
items to be audited.

H. Nothing herein shall be deemed to require
the Department, its bureaus or offices, or its inde-
pendent consultants, contractors and subcontrac-
tors to maintain books, records or documents other
than those usually maintained by them, provided
that such books, records and documents reasonably
segregate and identify the costs for which reim-
bursement is required by this Section. Such books,
records and documents shall be preserved or caused
to be preserved for a period of at least two (2)
years after the Department submits a statement
for reimbursement based on such books, records
and documents. The auditors or accountants desig-
nated by Permittees shall have reasonable access
to, and the right to copy, at their expense, all such
books, records and documents, including all audit
reports prepared by or furnished to the Depart-
ment, together with supporting documents in the
possession of the Department, concerning agree-
ments with other agencies employed by the De-
partment and with its independent consultants,
contractors and subcontractors, which result in
costs for which reimbursement is required by this
Section.

I. With respect to the audits by Permittees of
any books, records and documents of the Depart-
ment and its independent consultants, contractors
or subcontractors under agreements which result
in costs for which reimbursement is required by
this Section, such audits shall be conducted by
independent certified public accountants, desig-
nated by Permittees. Prior to conducting any
such audits, such accountants shall confer with
the auditors auditing such consultants, contrae-
tors or subcontractors for the Department for
the purpose of coordinating and expediting their
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respective audits. Any such audits by such ac-
countants shall be conducted as supplementary
audits, reviewing and spot checking the audits of
the Department’s auditors for the purpose of de-
termining the accuracy of costs reflected in the
billings of the Department which are reimburse-
able under subsection A of this Section, and audit-
ing such other matters as may be appropriate in
the circumstances. The Authorized Officer may
designate a representative to observe any such
audits by such accountants. The Authorized Officer
shall have reasonable access to, and the right to
copy, ll such audit reports prepared by such ac-
countants and furnished to Permittees, together
with supporting documents in the possession of
* the Permittees. In the event that the Authorized
Officer believes that the scope of any such supple-
mentary audit is unreasonable, he shall promptly
notify Permittees and such accountants, and such
supplementary audit shall be suspended pending
consultation by the Authorized Officer and the
Permittees of the appropriate scope of audit in
the circumstances. Any complaints which Per-
mittees may have with respect to such agreements,
their performance or the statement of the Depart-
ment for the reimbursement of costs based on such
agreements shall be made only to the Authorized
Officer.

J. Permittees shall pay to the United States,
through the Authorized Officer, the total amount
as shown on each statement by not later than the
due date thereof, namely the ninetieth (90th) day
following the close of the quarter to which the
statement relates; provided, however, that if any
one or more of the Permittees decides to dispute or
audit any item of a statement that shall be ren-
dered in accordance with the provisions of this
Section or Section 18 hereof, Permittees, on or be-
fore the said 90th day on which the statement is
due and payable, shall give the Authorized Officer
written notice of each item that is disputed, accom-
panied by a detailed explanation of their objec-
tion, or written notice of each item to be audited,
and shall pay to the United States, through the
Authorized Officer, those amounts for the items
that are not disputed or are not to be audited. If
any item of a statement is audited, Permittees
shall give the Authorized Officer prompt written
notice of the completion of the audit of all the
items of a statement being audited. On a date fixed
by the Authorized Officer, but in any event to be
within thirty (30) days after notice of a disputed

statement or after notice of the completion of the
audit, as the case may be, the Authorized Officer
and Permittees shall meet to discuss, and attempt
to resolve, all items which are disputed or which
have not been resolved by the audit. If at that time
they are unable to resolve all such items, Permit-
tees may appeal any unresolved items to the Secre-
tary in accordance with the provisions of subsec-
tion A of Section 26 of this Agreement. Any items
resolved as being payable to the United States
shall be paid within thirty (30) days after being
resolved, together with interest thereon up to the
date of payment at a total annual percentage rate
equal to the discount rate of the Federal Reserve
Bank for District 12 (San Francisco) in effect on
the original due date of the statement, and such
interest shall accrue and be computed from, and so
as to include, the aforesaid due date. The items
shown on any statement that are not the subject of
both: (1) a notice to the Authorized Officer of a
disputed item or notice of audit, and (2) a notice
of appeal as provided for in subsection A of Sec-
tion 26, shall be deemed conclusively to be pay-
able to the United States by Permittee.

K. In addition to the right to audit quarterly
statements as provided in subsection G of this Sec-
tion, if Permittees believe that unnecessary em-
ployment of personnel or needless expenditure of
funds has occurred or is likely to occur contrary
to the provisions of subsection E of this Section,
Permittees may request the approval of the Au-
thorized Officer for Permittees to conduct
promptly and at their own expense a full and com-
plete audit by auditors or accountants designated
by Permittees, of the books, records and documents
concerning the matters to be audited, at the places
where such books, records and documents are usu-
ally maintained and at reasonable times. Such re-
quest shall be in writing, shall specify the matters
to be audited and shall state the information avail-
able to Permittees upon which the request is based.
The Authorized Officer shall approve or deny such
request promptly, and approval of any such re-
quest shall not be unreasonably withheld. If and
to the extent that any such audit concerns any
agreements of the Department with independent
consultants, contractors or subcontractors which
have resulted or may result in costs for which
reimbursement is required by this Section, such
audit shall be conducted by independent certified
public accountants designated by Permittees. The
Authorized Officer may designate a representative
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to observe any audit allowed by this subsection
and the Authorized Officer may have access to,
and the right to copy, the audit report prepared
by such accountants and furnished to Permittees.
Any complaint which Permittees may have as a
result of any audit under this subsection shall be
made only to the Authorized Officer and shall be
governed by the procedure set forth in subsection
J of this Section, to the extent applicable.

13. Damage to United States Property; Repair,
Replacement or Claim for Damages

A. Subject to the provisions of subsection 204
(a) (2) of the Trans-Alaska Pipeline Authoriza-
tion Act, at the written demand of the Authorized
Officer, Permittees:

(1) shall repair or replace promptly, to the
written satisfaction of the Awuthorized
Officer, all improved or tangible property
of the United States, whether real, per-
sonal or mixed, that has been seriously
damaged or destroyed and is included in
the demand, and

(2) shall rehabilitate (including, but not
limited to, revegetation, restocking fish
or other wildlife populations and reestab-
lishing their habitats), to the written
satisfaction of the Awuthorized Officer,
any natural resource that shall be seri-
ously damaged or destroyed,

if the immediate cause of the damage or destruc-
tion arises out of, is connected with, or results
from, the construction, operation, maintenance or
termination of all or any part of the Pipeline
System ; provided, however, that Permittees shall
not be obligated to repair or replace any property
or to rehabilitate any natural resource that was
damaged or destroyed: (a) by an act of war or
(b) solely by (i) the negligence of the United
States and/or (ii) the negligence or willful mis-
conduct of Persons who are authorized to enter
upon, use or occupy the damaged property or areas
pursuant to any Federal lease, permit, or other
written authorization that is issued for any use or
purpose other than in connection with the con-
struction, operation, maintenance or termination
of the Pipeline,

B. The repair or replacement by the Permittees
of any improved or tangible property of the
United States, as provided for in subsection A of

this Section, shall operate to preclude the United
States from asserting any claim for direct (as op-
posed to consequential) money damages with re-
spect to the damage or destruction that was so
repaired or replaced.

C. Except to the extent that a claim by the
United States for money damages against any one
or more of the Permittees shall be barred in ac-
cordance with the provisions of subsections A and
B of this Section, Permittees shall be liable to the
United States, with respect to improved or tangi-
ble property of the United States, whether real,
personal or mixed, that is damaged or destroyed
in connection with or resulting from activities
along or in the vicinity of the Right-of-Way in
accordance with the provisions of Section 204 of
the Trans-Alaska Pipeline Authorization Act.

D. In the event that a Permittee shall be liable
to the United States for any damage, destruction
or loss of improved or tangible property of the
United States whether real, personal or mixed, the
collection by the United States of money damages
on account of the particular loss, damage or de-
struction, shall to the extent collected operate to
preclude the United States from enforcing the
provisions of subsection A of this Section with
respect to such loss, damage or destruction.

14. Indemnification of the United States

A. Permittees shall indemnify and hold harm-
less the United States, its agents and employees,
against and from any and all liabilities or dam-
ages of any nature whatsoever which the United
States, its agents, employees, contractors or sub-
contractors (at any tier) become legally obligated
to pay, and which arise out of, or are connected
with, any one or more of the following: (1) the
construction, operation, maintenance or termina-
tion of the Pipeline System; (2) the approval (as
distinguished from the ordering of a modification
pursuant to Stipulation 1.3.2.) by the United
States, its agents, employees, contractors or sub-
contractors (at any tier), of any design, plan,
Construction Mode, construction or research per-
taining to the Pipeline System or any part thereof;
or (3) the physical entry by any Person upon, or
the use or occupancy by any Person of, any Fed-
eral Land that is the subject of any use or right
which is granted or afforded to Permittees, or to
their respective agents, employees, contractors or
subcontractors (at any tier)in connection with the
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Pipeline System ; provided, however, that the pro-
visions of items (1) and (8) of this Section shall
not be deemed to apply to liabilities or damages
that are caused : (a) by an act of war; or (b) solely
by (i) the negligence of the United States, and/or
(i1) the negligence or willful misconduct of an
agent, employee, contractor or subcontractor (at
any tier) of the United States not acting within the
scope of his authority or employment, and/or (iii)
the negligence or willful misconduct of persons
who are authorized to enter upon, use or occupy the
damaged property or areas pursuant to any Fed-
eral lease, permit, or other written authorization
that is issued for any use or purpose other than in
connection with the construction, operation, main-
tenance or termination of the Pipeline System.

B. Permittees shall be notified in writing of any
claim for which indemnity under the provisions of
this Section is sought, and such claim shall not be
compromised without the written consent of Per-
mittees, which consent Permittees agree shall not
be unreasonably withheld or delayed.

C. The regulations of the Department relating
to indemnification of the United States against
any liability for damages to life, person or prop-
erty arising from the occupancy or use of the lands
under a right-of-way (43 CFR 2801.1-5(f)
(1972) ) shall not be applicable to this Agreement.

15. Guaranty

A. Upon being notified by the Secretary to do
so, each Permittee shall cause to be delivered to
the Secretary a valid and unconditional guaranty
of the full and timely payment of all liabilities and
obligations of the Permittee to the United States
under or in connection with this Agreement or
any other agreement, permit or authorization
to be issued or granted to the Permittees by the
Secretary that relates in whole or in part to all or
any part of the Pipeline System.

B. Tt is recognized that a proposed guarantor
of a Permittee may be a corporation (or an indi-
vidual stockholder thereof), a partnership (or an
individual partner thereof), an association that is
authorized and empowered to sue and be sued and
to hold the title to property in its own name (or
an individual associate thereof), a joint stock
company that is authorized and empowered to sue
and be sued and to hold the title to property in its
own name (or any individual participant therein),
or a business trust (or an individual settlor

10

thereof), and may or may not directly or indi-
rectly own a legal or beneficial interest in the Per-
mittee whose liabilities and obligations are sought
to be guaranteed. In the case of multiple guaran-
tors that are acceptable to the Secretary, each shall
be severally liable for only its proportionate share
of any sum or payment covered by the guaranty.

C. Each guaranty shall be satisfactory to the
Secretary in all respects including, without limi-
tation, the form and substance of the guaranty,
the financial capability of a proposed guarantor,
the availability of such guarantor to service of
process, the availability of the assets of such guar-
antor with respect to the enforcement of judg-
ments against the guarantor, and the number of
guarantors that will be necessary to guarantee all
of the liabilities and obligations which will be
covered by a particular guaranty; provided, how-
ever, that the Secretary shall not unreasonably
withhold his approval with respect to a guaranty
or guarantor.

D. The Secretary shall have the right at any
time, and from time to time, to require the sub-
stitution and delivery of a new form of guaranty
in the event that an outstanding guaranty is held
to be invalid or unenforceable, in whole or in
part, by a court of competent jurisdiction or, that
the controlling law shall, by statute or judicial
decision, be so altered as to impair, prevent or
nullify the enforcement or exercise of any right or
option of the United States under an outstanding
guaranty; provided, however, that the outstand-
ing guaranty (to the extent of its validity or en-
forceability, if any) shall continue in full force
and effect with respect to any claim, suit, accrued
liability or defense thereunder that exists at the
time of substitution; provided further, that the
new form of guaranty, in each such case, shall be
required as to all Permittees that at the time of
substitution have delivered, or are required to
deliver, a guaranty.

E. Each guaranty shall be accompanied by such
certificates and opinions of legal counsel as the
Secretary may require to establish its validity. The
guaranty shall include an appointment of an agent
for service of process that is satisfactory to the
Secretary.

16. Laws and Regulations

A. Permittees, and each of them, shall comply
with all applicable Federal laws and regulations,
existing or hereafter enacted or promulgated.
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B. In any event, Permittees, and each of them,
shall comply with: (1) all regulations hereafter
promulgated to implement the Trans-Alaska Pipe-
line Authorization Act, and (2) all applicable
regulations hereafter promulgated to implement
Section 28 of the Mineral Leasing Act of 1920, as
amended.

17. No Right of Set Off

A. With respect to any sum now or hereafter
owing, or claimed to be owing, to the United States
and that arises out of or is connected in any way
with the construction, operation, maintenance or
termination of all or any part of the Pipeline Sys-
tem, Permittees, and each of them, shall not set
off against, or otherwise deduct from, any such
sum:

(1) Any claim or judgment for money of any
one or more of the Permittees against the
United States not arising out of the con-
struction, operation, maintenance or ter-
mination of all or any part of the Pipeline
System

(2) Any claim or judgment for money of any
one or more of the Permittees against the
United States that arises out of the con-
struction, operation, maintenance or ter-
mination of all or any part of the Pipe-
line System, if the sum now or hereafter
owing, or claimed to be owing, to the
United States is or shall be for any sum
or charge required to be paid to the
United States pursuant to Section 8, Sec-
tion 12 or Section 18 hereof; or

(3) Any claim or judgment for money of any
one or more of the Permittees against the
United States that arises out of, or pursu-
ant to, any statute administered by any
department or agency of the United
States other than the Department.

18. Right of United States To Perform

A. If, after thirty (30) days, or in an emergency
such shorter period as shall not be unreasonable,
following the making of a demand therefor by
the Authorized Officer, in the manner that is pro-
vided in Stipulation 1.6 for giving written notices,
Permittees, or their respective agents, employees,
contractors or subcontractors (at any tier), shall
fail or refuse to perform any of the actions re-

quired by the provisions listed in subsection B of
this Section, the United States shall have the right,
but not the obligation, to perform any or all of
such actions at the sole expense of Permittees. Prior
to the delivery of any such demand, the Authorized
Office shall confer with Permittees, if he deems
it practicable to do so, regarding the required
action or actions that are included in the demand.
The Authorized Officer, following the procedure
outlined in subsection F of Section 12 hereof, shall
submit to Permittees a statement of the expenses
incurred by the United States during the preced-
ing quarter in the performance by the United
States of any required action and, in the absence of
a dispute, the amounts shown to be due on each
such statement shall be paid by Permittees in ac-
cordance with the provisions of the said last men-
tioned subsection. If any one or more of the Per-
mittees shall dispute the amount of any item in
any statement that shall be rendered in accord-
ance with the provisions of this Section, the pro-
cedures outlined in subsection J of Section 12 shall
apply with equal force and effect to any such dis-
pute. Permittees may dispute whether the work in-
volved an action required by a provision listed in
subsection B of this Section, whether Permittees’
failure or refusal to perform any such action was
justified, as well as the reasonableness of the speci-
fications for, and the cost of, such work.
B. Required Action (In General) and Refer-
ence :*
Survey, map and mark the Right-of-Way—
Sec. 6.
Repair, replace, rehabilitate property and
natural resources—Sec. 13.
Discharge liens—Sec. 19.
Abate any condition causing or threatening
to cause a hazard, harm or damage—Sec. 24.
Provide emergency aid—Sec. 30.
Provide an archeologist to perform certain
duties—Stip. 1.9.
Remove improvements and equipment and
restore land—Stip. 1.10.1,
Put areas “to bed”—Stip. 1.10.2.
Protect certain improvements; remove ob-
structions; repair damage to public utili-
ties and improvements—Stip. 1.11.
Regulate public access—Stip. 1.12.1.
Provide alternative routes for roads and
trails—Stip. 1.12.2.

*:See.” refers to Sections of this Agreement. “Stip.” refers to
the Stipulations, attached as Exhibit D hereto.
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